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the State to terminate the Medicaid
provider agreement when CMS in vali-
dating a State survey agency certifi-
cation, determines that an ICF/IID
does not meet the requirements for
participation.)

(3) Effective date. This section and
§442.42 apply to terminations or expira-
tions that are effective on or after Sep-
tember 28, 1987. For terminations or
nonrenewals that were effective before
that date, FFP may continue for up to
120 days from September 28, 1987, or 12
months from the effective date of ter-
mination or nonrenewal, whichever is
earlier.

(c) Basic rules. (1) Except as provided
in paragraphs (d) and (e) of this sec-
tion, FFP in payments to an ICF/IID
ends on the effective date of termi-
nation of the facility’s provider agree-
ment, or if the agreement is not termi-
nated, on the effective date of expira-
tion.

(2) If State law, or a Federal or State
court order or injunction, requires the
agency to extend the provider agree-
ment or continue payments to a facil-
ity after the dates specified in para-
graph (d) of this section, FFP is not
available in those payments.

(d) Ezxception: Continuation of FFP
after termination or expiration of provider
agreement—(1) Conditions for continu-
ation. FFP is available after the effec-
tive date of termination or expiration
only if—

(i) The evidentiary hearing required
under §431.1563 of this chapter is pro-
vided by the State agency after the ef-
fective date of termination or expira-
tion (or, if begun before termination or
expiration, is not completed until after
that date); and

(ii) Termination or nonrenewal ac-
tion is based on a survey agency cer-
tification that there is no jeopardy to
beneficiaries’ health and safety.

(2) Extent of continuation. FFP is
available only through the earlier of
the following:

(i) The date of issuance of an admin-
istrative hearing decision that upholds
the agency’s termination or non-
renewal action.

(ii) The 120th day after the effective
date of termination of the facility’s
provider agreement or, if the agree-
ment is not terminated, the 120th day

§442.101

after the effective date of expiration.
(If a hearing decision that upholds the
facility is issued after the end of the
120-day period, when FFP has already
been discontinued, the rules of §442.42
on retroactive agreements apply).

(e) Applicability of §441.11. If FFP is
continued during appeal under para-
graph (d) of this section, the 30-day pe-
riod provided by §441.11 of this chapter
would not begin to run until issuance
of a hearing decision that upholds the
agency’s termination or nonrenewal
action.

[62 FR 325561, Aug. 28, 1987, as amended at 56
FR 48865, Sept. 26, 1991; 59 FR 56236, Nov. 10,
1994]

§442.42 FFP under a retroactive pro-
vider agreement following appeal.

(a) Basic rule. Except as specified in
paragraph (b) of this section, if an NF
or ICF/IID prevails on appeal from ter-
mination or, in the case of an ICF/IID,
nonrenewal of a provider agreement,
and the State issues a retroactive
agreement, FFP is available beginning
with the retroactive effective date,
which must be determined in accord-
ance with §442.13.

(b) Exception. This rule does not
apply if CMS determines, under §442.30,
that the agreement is not valid evi-
dence that the facility meets the re-
quirements for participation. This ex-
clusion applies even if the State issues
the new agreement as the result of an
administrative hearing decision favor-
able to the facility or under a Federal
or State court order.

[62 FR 32551, Aug. 28, 1987, as amended at 59
FR 56236, Nov. 10, 1994]

Subpart C—Celrlfli;icqtion of ICFs/

§442.100 State plan requirements.

A State plan must provide that the
requirements of this subpart and part
483 are met.

[563 FR 20495, June 3, 1988]

§442.101 Obtaining certification.

(a) This section states the require-
ments for obtaining notice of an ICF/
IID’s certification before a Medicaid
agency executes a provider agreement
under §442.12.

391



§442.105

(b) The agency must obtain notice of
certification from the Secretary for an
ICF/IID located on an Indian reserva-
tion.

(c) The agency must obtain notice of
certification from the survey agency
for all other ICFs/IID.

(d) The notice must indicate that one
of the following provisions pertains to
the ICF/IID:

(1) An ICF/IID meets the conditions
of participation set forth in subpart I
of part 483 of this chapter.

(2) The ICF/IID has been granted a
waiver or variance by CMS or the sur-
vey agency under subpart I of part 483
of this chapter.

(3) An ICF/IID has been certified with
standard-level deficiencies and

(i) All conditions of participation are
found met; and

(ii) The facility submits an accept-
able plan of correction covering the re-
maining deficiencies.

(e) The failure to meet one or more of
the applicable conditions of participa-
tion is cause for termination or non-re-
newal of the ICF/IID provider agree-
ment.

[66 FR 48866, Sept. 26, 1991, as amended at 57
FR 43924, Sept. 23, 1992; 59 FR 56236, Nov. 10,
1994; 79 FR 27153, May 12, 2014]

§442.105 [Reserved]

§442.109 Certification period for ICF/
IIDs: General provisions.

(a) A survey agency may certify a fa-
cility that fully meets applicable re-
quirements. The State Survey Agency
must conduct a survey of each ICF/IID
not later than 15 months after the last
day of the previous survey.

(b) The statewide average interval
between surveys must be 12 months or
less, computed in accordance with
paragraph (c) of this section.

(c) The statewide average interval is
computed at the end of each Federal
fiscal year by comparing the last day
of the most recent survey for each par-
ticipating facility to the last day of
each facility’s previous survey.

[77 FR 29031, May 16, 2012]

42 CFR Ch. IV (10-1-14 Edition)

§442.110 Certification period for ICF/
IID with standard-level defi-
ciencies.

Facilities with standard-level defi-
ciencies may be certified under §442.101
with a condition that the certification
will continue if either of the following
applies:

(a) The survey agency finds that all
deficiencies have been satisfactorily
corrected.

(b) The survey agency finds that the
facility has made substantial progress
in correcting the deficiencies and has a
new plan of correction that is accept-
able.

[79 FR 27153, May 12, 2014]

§442.117 Termination of certification
for ICFs/IID whose deficiencies
pose immediate jeopardy.

(a) A survey agency must terminate
a facility’s certification if it deter-
mines that—

(1) The facility no longer meets con-
ditions of participation for ICFs/IID as
specified in subpart I of part 483 of this
chapter.

(2) The facility’s deficiencies pose im-
mediate jeopardy to residents’ health
and safety.

(b) Subsequent to a certification of a
facility’s noncompliance, the Medicaid
agency must, in terminating the pro-
vider agreement, follow the appeals
process specified in part 431, subpart D
of this chapter.

[61 FR 24491, July 3, 1986, as amended at 59
FR 56236, Nov. 10, 1994]

§442.118 Denial of payments for new
admissions to an ICF/IID.

(a) Basis for denial of payments. The
Medicaid agency may deny payment
for new admissions to an ICF/IID that
no longer meets the applicable condi-
tions of participation specified under
subpart I of part 483 of this chapter.

(b) Agency procedures. Before denying
payments for new admissions, the Med-
icaid agency must comply with the fol-
lowing requirements:

(1) Provide the facility up to 60 days
to correct the cited deficiencies and
comply with conditions of participa-
tion for ICFs/IID.
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